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Foreword
Ralph F. Boyd, Jr.
Assistant Attorney General
Civil Rights Division

Only a few days after his inauguration,
President Bush announced his New Freedom
Initiative, a blueprint for tearing down the
remaining barriers to equality for this nation’s
fifty-four million Americans with disabilities. It
acknowledges the progress that has been made
since the enactment of the Americans with
Disabilities Act (ADA) in 1990 opening up
American society for full participation by people
with disabilities, but recognizes that there is still a
long way to go before equal opportunity is
achieved.

The New Freedom Initiative is grounded on
deeply troubling and stubborn realities of
American life, even in the new millennium.

First, Americans with disabilities still have
less opportunity for meaningful educational
achievement than do those without disabilities.
For example, one out of five adults with
disabilities has not graduated from high school,
compared to one of ten adults without disabilities.
National graduation rates for students who receive
special education services have remained at 27
percent for the past three years, while rates are
about 75 percent for students who do not rely on
special education.

Second, Americans with disabilities are
poorer and more likely to be unemployed than
those without disabilities. Astoundingly, in 1997,
over one-third of adults with disabilities lived in
households with an annual income of less than
$15,000, compared to only 12 percent of those
without disabilities. Unemployment rates for
working-age adults with disabilities have been at
about 70 percent for well over a decade, while
rates of unemployment are significantly lower for
working-age adults without disabilities.

Finally, while even one person being left out
or left behind is too many, it is troubling that
Americans with disabilities continue to remain
outside the economic and social mainstream of
American life at such strikingly disproportionate

rates. For example, 71 percent of people without
disabilities in this country own homes, but fewer
than 10 percent of those with disabilities do.
Computer usage and Internet access for people
with disabilities is half that of people without
disabilities. People with disabilities vote at a rate
that is 20 percent below voters without
disabilities.

Clearly there is much work to be done.
President Bush, through the New Freedom
Initiative, has committed this Administration to
getting the job done. The New Freedom Initiative
pledges action to integrate Americans with
disabilities into the workforce, to increase
educational opportunities, and to expand the
availability of accessible housing and
transportation. It promises to broaden access to
assistive technology. It supports changing laws to
improve access to polling places and providing
ballot secrecy for people with disabilities. It
pledges swift implementation of the Supreme
Court’s Olmstead v. LC ex rel. Zimring, 527 U.S.
581 (1999) decision, providing services for
individuals with disabilities in the most integrated,
community-based settings. Also, it calls for
ensuring accessibility of mental health services in
communities where people are deaf, hard of
hearing, or who have speech impairments.

Vital to these efforts is the New Freedom
Initiative’s call for full enforcement of the
Americans with Disabilities Act. The broadest
possible implementation of the ADA is one of the
top priorities of the Civil Rights Division. Our
partnership with U.S. Attorneys’ Offices
throughout the country has been instrumental in
our successes to date and is one of our greatest
resources for the work to come. The U.S.
Attorneys’ Offices, together with the staff of the
Civil Rights Division that concentrate on
disability rights work, the Disability Rights
Section, the Housing and Civil Enforcement
Section, and the Special Litigation Section, are
literally changing the face of America.

The collection of articles in this issue of U.S.
Attorney Bulletin  brings to life some of the
notable successes of this partnership and looks at
a few of the difficult legal challenges that we face
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as we move forward. You will find fascinating
case studies on enforcement of the ADA and the
Fair Housing Act as well as articles addressing the
definition of disability and other important issues
that have arisen since the ADA was enacted
twelve years ago.

The Americans with Disabilities Act and the
other statutes enforced by the Civil Rights
Division reflect some of America’s highest
aspirations: to become a society that provides
equal justice under law; to become a society that
effectively protects the most vulnerable among us;
and to become a society whose citizens not only
protect their own individual freedom and liberty,
but champion the individual freedom and liberty

of their neighbors who may be different from
them. It is a great privilege to be involved in this
work and to be working with you to make these
aspirations a reality. �
ABOUT THE AUTHOR

�Ralph F. Boyd, Jr. serves as the Assistant
Attorney General for Civil Rights and heads the
Civil Rights Division of the U.S. Department of
Justice.  Prior to his appointment, he was a partner
in the Trial and Litigation Department of the
Boston law firm of Goodwin Proctor LP.  He also
previously served as Assistant United States
Attorney in the Major Crimes Unit of the U.S.
Attorney’s Office in Boston.a

The U.S. Attorney Program for
Americans with Disabilities Act
Enforcement – A Series of Case
Studies

In 1996, the Attorney General instituted the
U.S. Attorney Program for ADA Enforcement,
incorporating U.S. Attorneys’ Offices into the
Department’s nationwide ADA enforcement
efforts. Since that time, many U.S. Attorneys’
Offices have joined this program, received
training in ADA requirements, and taken the lead
on ADA cases. U.S. Attorneys’ Offices have
handled hundreds of ADA investigations and
lawsuits across the country, setting legal
precedent, reaching formal and informal
settlements, and establishing vital contacts
between the Department and the local community,
including persons with disabilities and business
and municipal entities. They have resolved
matters small and large – from giving a
wheelchair user in a small town access to attend
town meetings, to suing child care providers for
excluding a child with HIV, to obtaining an
injunction against a local zoning authority that
refused to grant a permit to a downtown

social/counseling center for persons with mental
illness. United States Attorneys' Offices
accomplishments have included suing a fast-food
restaurant for ousting a woman who uses a service
animal and modifying a chain of over 700
restaurants so as to be accessible to people with a
range of disabilities.

The following are a few examples of
successful ADA cases led by Assistant U.S.
Attorneys. They provide a sample of the broad
range of issues that arise under the ADA. Some
are obviously critical, such as a deaf couple’s
ability to communicate with their obstetrician
during a high risk pregnancy or access to
emergency 9-1-1 services for persons with hearing
or speech impairments. Others, while perhaps less
urgent, are just as fundamental to mainstream life.
For example: 

• a wheelchair user being able to attend a
baseball game at Yankee Stadium with his
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children and see over the people who stand in
front of him during exciting moments in the
game; 

• a person with a mild  developmental disability
being able to obtain car insurance, so that she
can commute to work and take care of her
family; 

• wheelchair users being able to attend the
famous New Orleans Jazz Fest without having
their wheels get stuck in the pervasive
Louisiana mud, and persons with visual
impairments being able to obtain maps and
brochures about the Jazz Fest in formats they
can use;

• persons with all types of disabilities being
able to enjoy an international cultural exhibit;

• a wheelchair user being able to use the
restroom at a Burger King along the road.

The following case studies also show a range
of approaches and strategies that can be utilized in
resolving these matters and some of the issues that
can complicate them. The Assistant U.S.
Attorneys who handled these matters have
literally paved the way for persons with
disabilities and have shown how instrumental the
power and influence of U .S. Attorneys is in
implementing federal mandates in their districts.

AUSAs who are interested in participating in the
U.S. Attorney Program for ADA Enforcement
should contact Roberta Kirkendall at (202) 307-
0986 (roberta.kirkendall@usdoj.gov) or Bebe
Novich at (202) 616-2312
(bebe.e.novich@usdoj.gov).

United States v. York
Obstetrics & Gynecology,
P.A., 2001 WL 80082 (D.
Me.): Effective
Communication in Health
Care

Jim Moore

Assistant United States Attorney
District of Maine

In 1999, the U.S. Attorney’s Office for the
District of Maine received a complaint from
Raymond and Megan M cLaren, a young, married
couple who alleged they had suffered disability-
based discrimination because their treating
obstetricians in York, Maine had failed to provide
them with the assistance of a sign language
interpreter. Investigation of their complaint
revealed that Mr. and Mrs. McLaren were not
completely deaf. They both had a small amount of
residual hearing and could "lip read" to a very
limited extent. W hile the McLarens’ requests to
the obstetrics clinic for interpreters were
corroborated by letters and several witnesses, the
obstetricians’ claim that Mrs. McLaren had
waived her ADA rights would pit the credibility
of the McLarens against highly-educated
physicians, authoritarian figures who might carry
greater weight with a jury.

Should the United States file an ADA suit on
behalf of Mr. and Mrs. McLaren? Further
investigation revealed that the help of an
interpreter was denied for prescheduled
appointments during a four to five month period
of pregnancy that was complicated, at an early
stage, by loss of a twin and later by gestational
diabetes. The expectant mother was placed on a
special diet to control the diabetes, but she had
great difficulty understanding the diet. Since the
information that needed to be communicated to
the M cLarens was complex and the appointments
took place over a lengthy period of time and
involved a matter of great importance, the
United States Attorney for Maine decided in 1999,
after a failure to achieve accommodation through
negotiations, to seek authority from the Civil
Rights Division to file a Complaint alleging the
clinic had violated the ADA. In its Complaint, the
United States alleged a sign language interpreter
was necessary to ensure effective communication
and in order for Mr. and Mrs. McLaren to have an
equal opportunity to benefit from prenatal services
and make fully-informed decisions. 

After the U.S. Attorney’s Office filed suit on
behalf of the McLarens, the couple retained
private counsel and intervened as private parties.
The plaintiffs’ attorney had in previous years
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developed an expertise in the representation of
persons who are deaf and was very helpful
throughout the proceedings. The addition of the
plaintiffs’ attorney to the case helped match the
resources of the defendant clinic, which, with the
help of insurance carriers, had simultaneously
retained three law firms and employed six
attorneys at various stages of the litigation. The
United States and the private plaintiffs often filed
joint motions, responses, and trial memoranda.

The case became only the second ADA suit
filed by the Department of Justice to proceed to
jury trial. Mr. and Mrs. McLaren testified they
had great difficulty understanding the
obstetricians and that they repeatedly requested
the clinic to provide them with an interpreter.
However, that assistance was never furnished
during a four-month period in which the condition
of the pregnancy deteriorated and reached a high-
risk level. Witnesses from a nonprofit agency that
assists people who are deaf, and from the
McLarens’ insurance company, testified that they
repeatedly called the clinic to advise its managing
physician that the law required the provision of an
interpreter.

In addition to claiming that Mr. and Mrs.
McLaren had agreed to receive prenatal care
without the help of an interpreter, the clinic,
through its physicians and nurses, asserted at trial
that Mr. and Mrs. McLaren did not have
disabilities because they were able to
communicate without the assistance of auxiliary
aids and services. Clinic personnel testified that
even though the McLarens had previously used an
interpreter, such assistance was not necessary
because the couple had at all times thereafter
appropriately responded to their questions during
appointments without the presence of an
interpreter. The obstetricians claimed that there
was no need to even communicate with use of
written notes because M r. and M rs. McLaren were
able to hear them and read their lips.

Three expert witnesses were very helpful in
establishing the McLarens’ need for a sign
language interpreter. The first expert who testified
for the United States was an obstetrician. This
expert explained the importance of
communication between an obstetrician and her
patient during a pregnancy, the information that

had to be communicated between the doctor and
patient, the reasons for communicating such
information, and the consequences of ineffective
communication. The obstetrician also discussed
the role of the expectant father in obstetrical care
and the benefits to the expectant mother and the
fetus of having the father involved in such care.
We were very fortunate to discover a highly
qualified expert who was willing to testify against
other physicians who practiced in the same
specialty within the same region of Maine.

Since Mr. and Mrs. McLaren had some
residual hearing and were not completely deaf, the
U.S. Attorney’s Office employed an audiologist
who testified that Mrs. McLaren had bilateral
profound hearing loss and that she had an
awareness of speech with the assistance of hearing
aids but that she was not able, even with the use of
hearing aids, to discriminate speech without visual
cues. The audiologist added that Mr. McLaren had
bilateral sensorineural hearing loss and that his
speech recognition, with the assistance of his
hearing aid, was extremely poor at conversational
speech intensity.

The United States also introduced testimony
from an internationally recognized professor of
linguistics who had assessed the McLarens’
modes of communication – sign language, speech,
lip reading, writing, reading and gestures. The
professor testified about the couple’s inability to
communicate effectively without an interpreter
and that the couple’s primary and preferred
language was American Sign Language. Two
interpreters who had signed for Mr. and Mrs.
McLaren in medical settings at other times during
the pregnancy testified about their apparent need
for such assistance while the defendant relied
upon testimony from physicians at other practices
who described their communication with the
couple in the absence of auxiliary aids. 

The jury appeared to have reached a
compromise verdict. While claims that Mrs.
McLaren had suffered disability-based
discrimination were denied, the jury returned a
verdict in favor of the United States, finding that
the clinic violated Title III of the Act by failing to
provide the assistance of an interpreter to M r.
McLaren. In awarding Mr. McLaren a sum of
$60,000.00 in compensatory damages, the jury



NOVEMBER 2002 UNITED STATES ATTORNEY 'S BUL LET IN 5

Figure 1 – Jazz Fest photo Case Study # 2

concluded that the clinic intentionally chose not to
provide him with the help of a sign language
interpreter despite having been put on notice that
the failure to provide such assistance might
violate the law. The District Court also granted
the request of the U.S. Attorney’s Office for
injunctive relief against the clinic to ensure that
auxiliary aids and services would be provided to
others with disabilities who visit the clinic.�

ABOUT THE AUTHOR

�Jim M oore, the Assistant U.S. Attorney who
tried the McLaren case, clerked for the Chief
Judge of the U.S. District Court in the District of
Kansas and was a Trial Attorney for the Torts
Branch prior to 1993 when he joined the U.S.
Attorney’s Office in Maine.a

Jazz Fest: Using a Positive
and Creative Approach to
Resolving ADA Issues

Glenn K. Schreiber
Assistant United States Attorney
Eastern District of Louisiana

"You’ll catch more bees with honey than with
vinegar." Anon.

"Whatever creativity is, it is in part a solution to a
problem." Brian Aldiss

New Orleans is often called "the city that care
forgot." Such a laissez-faire attitude is
compounded by the usual ignorance of complex
statutes, like the ADA, that one encounters in
many places, not just "the Old South." When
attempting to bring about change, one should
always consider the attitudes, knowledge, and
experience of the people with whom one will be
dealing, in order to find the most effective
approach to inform them of a need and to help
them find the solution. You will note that I think
and speak in terms of "needs" and "solutions"
instead of "problems," "violations," or "remedies."
I use this terminology because I find that the way

I shape my attitude greatly affects the manner in
which I (a.k.a. "the Department") am received.

Jazz Fest is an excellent example of this
approach making all the difference in the
outcome. The Jazz Fest is an annual event
presented by the New Orleans Jazz & Heritage
Foundation (the Foundation) in New Orleans,
Louisiana, and includes hundreds of musical
performances, arts and crafts displays, and
beverage/food vendors. Each year, the Foundation
constructs the stages, tents, and most of the booths
in which these features are made available to
festival-goers, whose numbers over the past two
years averaged more than 80,000 per day. The
event is staged at a fairgrounds which, at other
times, is used as a race track. The facility has
several components. First, there is a three-story
enclosed grandstand inside of which is a paddock
area. A concrete apron runs in front of the
grandstand along the long side of the track. The
track itself has a sandy surface, while the large
infield contains grass over which winding tarmac
paths have been superimposed. All of the
aforementioned areas are used to stage music and
folklore performances, display arts and crafts
shown by exhibitors chosen from across the
nation, and vend food, drinks, and souvenirs of
mostly local origin.

When I first approached the Foundation about
performing a compliance survey, it was after I had
resolved a minor dispute between the Foundation
and a volunteer who complained that he could not
park his wheelchair accessible van close enough


